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JURISDICTIONAL STATEMENT 
The above court has jurisdiction to hear this appeal pursuant 
to Utah Code Annotated, Section 78-2-3(a). 
NATURE OF PROCEEDING 
The Defendant was found guilty of assault on an elected 
official, a class b misdemeanor, on or about September 23, 1988 
after a non-jury trial in the First Circuit Court on September 21, 
1988. The Defendant appealed to the Utah Court of Appeals which 
affirmed the conviction in an unpublished decision dated June 5, 
1989. The Defendant now petitions this court for a writ of 
certiorari. 
STATEMENT OF ISSUES 
I. 
Does the decision of the Panel of the Utah Court of Appeals 
conflict with a decision of another panel of the Utah Court of 
Appeals; or with a decision of the Supreme Court. 
II . 
Does the decision of the Panel of the Utah Court of Appeals 
decide an important question of municipal, state or federal law 
which should be but which has not been settled by the Supreme 
Court. 
III. 
Has the Panel of the Utah Court of Appeals departed from the 
usual course of judicial proceeding so as to call for an exercise 
3 
of the Supreme Court's powers of supervision. 
DETERMINATIVE STATUTES 
Utah Code Annotated, Section 76-8-313: 
A person commits assault on an elected official 
when he attempts or threatens, irrespective of a 
showing of immediate force or violence, to inflict 
bodily injury to the elected official. 
Utah Code Annotated, Section 76-8-314: 
As used in this section, "elected official11 
means any elected official of the state and 
includes the members of the official's immediate 
family. 
Utah Code Annotated, Section 77-35-24: 
(a) The court may, upon motion of a party or upon 
its own initiative, grant a new trial in the interest of 
justice if there is any error or impropriety which had 
a substantial adverse affect upon the rights of a party. 
(b) A motion for a new trial shall be made in 
writing and upon notice. The motion shall be accompanied 
by affidavits or evidence of the essential facts in 
support of the motion. If additional time is required to 
procure affidavits or evidence the court may postpone 
the hearing on the motion for such time as it deems 
reasonable. 
(c) A motion for a new trial shall be made within 
10 days after imposition of sentence, or within such 
further time as the court may fix during the ten day 
period. 
(d) If a new trial is granted, the party shall be 
in the same position as if no trial had been held and 
the former verdict shall not be used or mentioned either 
in evidence or in argument. 
STATEMENT OF THE CASE 
The Defendant was charged with assault on an elected official 
4 
and with telephone harassment. The trial was held on September 
21, 1989. Although the Defendant was not personally present, he 
was represented by counsel. At the conclusion of the trial the 
court took the matter under advisement and later ruled that the 
Defendant was not guilty of telephone harassment, but was guilty 
of assault on an elected official. It is from this conviction 
that this appeal has been taken. 
The testimony presented at trial is that on or about June 28, 
1988 the Defendant, in a telephone conversation with Carolyn Smith 
a social worker with Bear River Social Services, threatened to 
kill judge Daines of the First Circuit Court, as well.as attorney 
Michael Miller and an unidentified doctor (pg.14-line 7). 
Subsequently the Defendant sent a handwritten note at the bottom 
of an application form, (Exhibit B), stating that on July 20th, 
1988 he would be in jail for killing an attorney, a judge and a 
doctor (pg. 16-line 5). July 20th was the date that the Defendant 
was ordered to appear in the First Circuit Court on a supplemental 
order (pg. 8-line 2). This order was signed by Judge Robert W. 
Daines of the First Circuit Court (pg. 8-line 15). The Defendant 
subsequently also sent a letter to another attorney wherein he 
threatened to kill attorney Miller (Exhibit A). The evidence 
presented at trial also established that Judge Daines was an 
elected official (pg. 10-line 1). 
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SUMMARY OF THE ARGUMENT 
The decision of the Panel of the Utah Court of Appeals does 
conflict with a decision of another panel of the Utah Court of 
Appeals, nor of the State Supreme Court. Further the decision of 
the Panel of the Utah Court of Appeals does not decide an 
important issue of municipal, state or federal law which the State 
Supreme Court should but has not decided. Finally, the Panel of 
the Utah Court of Appeals in its decision has not departed from 
the usual course of judicial procedure so as 10 call for the 
exercise of the State Supreme Court's powers of supervision. 
ARGUMENT 
POINT I. 
THE DECISION OF THE PANEL OF THE UTAH COURT OF APPEALS DOES 
NOT CONFLICT WITH A DECISION OF ANOTHER PANEL MOR OF THIS COURT. 
The decision of the Panel of the Utah Court of Appeals was 
solidly based upon the principles which have been established in 
other cases. Although the Defendant has never properly presented 
the evidence upon which he based his appeal, as prescribed by Utah 
Code Annotated, Section 77-35-24, the decision of the Court of 
Appeals considered every argument presented by the Defendant and 
rejected every single one. The issues raised by Defendant and the 
reasoning for denying the Defendant any relief based upon those 
arguments are as follows: 
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A. 
THE BOX ELDER COUNTY ATTORNEY DID NOT ABUSE HIS BROAD 
PROSECUTORIAL DISCRETION IN BRINGING CHARGES AGAINST THE DEFENDANT 
SIMPLY BECAUSE HE MAY HAVE BEEN PREVIOUSLY INVOLVED IN CIVIL 
LITIGATION IN WHICH THE DEFENDANT WAS AN OPPOSING PARTY. 
Defendant claims that it was improper of the Box Elder County 
Attorney, Jon J. Bunderson, to bring criminal charges against him 
inasmuch as attorney Bunderson had previously been involved in 
civil litigation representing a party opposing the Defendant. 
While it should be noted that Defendant has not properly presented 
any evidence to support the alleged errors upon which this appeal 
is based, there is nothing either in the Rules of Professional 
Conduct or in the law which prevents an attorney from prosecuting 
a criminal case against a person whom he has previously opposed in 
a civil case. Attorney Bunderson is the Box Elder County Attorney 
and as such is elected to represent the state in criminal matters. 
The Defendant was represented by counsel at trial and the matter 
was heard by a judge who found the Defendant guilty. Whether or 
not the Defendant committed the offense for which he was charged 
and convicted is not affected by the fact that the prosecutor may 
have represented a client who opposed the Defendant in civil 
litigation. The Defendant's guilt is based upon the evidence 
presented at the trial, not the prosecutor's feelings for the 
Defendant. The record does not reflect that there were any 
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inflammatory remarks made'by the prosecutor, nor anything which 
would be considered misconduct. Prosecutors are given broad 
discretion to bring charges for violation of public law, Wayte v. 
U.S., 470 U.S. 598, (1985). Nothing done in this case was an 
abuse of that discretion. 
B. 
THERE IS XO EVIDENCE OF ANY PERJURY OR FALSE TESTIMONY WHICH 
HAD A SUBSTANTIAL ADVERSE AFFECT UPON THE RIGHTS OF THE DEFENDANT. 
The Defendant claims that at the trial, attorney Miller 
committed perjury in his testimony regarding the amount of the 
settlement the Defendant had received in yet another civil action 
in which the Defendant was involved. Again it is noted that there 
is no evidence to this effect in the record. 
The decision of the Court of Appeals held that the Defendant 
had merely disputed the testimony of attorney Miller; and that at 
best it was peripheral. 
Rule 30, Utah Rules of Criminal Procedure States: 
Any error, defect, irregularity or variance which 
does not affect the substantial rights of a party shall 
be disregarded. 
In the recent decision of the State Supreme Court in State v. 
Johnson, 105 Utah Adv. Rep. 16 the Court, stated: 
This Court's standard for dealing with non-
constitutional error is that we will not reverse a 
conviction unless the error is substantial and pre-
judicial in the sense that there is a reasonable 
likelihood that in its absence there would have been a 
more favorable result for the defex^ .dant. 
8 
See also State v. Bishop, 753 P.2d 439 (Utah 1988); State v^ 
Banner, 717 P.2d 1325 (Utah 1986); and 58 Am. Jur. 2d, New Trial 
section 175. Considering the evidence in this case, the absence 
of the statement by attorney Miller as to the amount of settlement 
received by Defendant in a separate civil matter would not result 
in a more favorable result for the Defendant with regard to his 
conviction for assault on an elected official. 
C. 
DEFENDANT HAS WAIVED ANY OBJECTION TO THE INTRODUCTION OF 
EXHIBITS A AND B. AND FURTHERMORE THERE IS NO PRIVILEGE WHICH 
WOULD HAVE PRECLUDED THE INTRODUCTION OF THIS EVIDENCE. 
Defendant argues tha- the court should not have received 
Exhibits A and B on the grounds that these documents were 
privileged communications. The record reflects that counsel for 
Defendant did not object :o the introduction of these documents. 
Rule 103(1), Utah Rules of Evidence states that a claim of error 
for the wrongful admission of evidence may not be made unless 
there was a timely objection with a specific basis. In the case 
of State v. Johnson, 104 Utah Adv. Rep. 34 the Utah Court of 
Appeals reaffirmed the long held rule that objections to evidence 
not properly raised in the trial court may not be raised for the 
first time on appeal. 
Even had the Defendant properly raised the issue in the trial 
court, the evidence would not have been excluded on the basis of a 
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privilege. Utah Code Annotated, Section 78-24-8 does not provide 
a privilege which would exclude any statement made to the social 
worker; and the attorney client privilege would only apply to 
communications made in the course of professional employment. The 
evidence presented at trial was that attorney Dorius, to whom the 
letter was directed, did not represent Defendant (pg. 24-line 6). 
See also Rule 1.6(b)(1), Rules of Professional Conduct on 
disclosure necessary to prevent criminal act. Lastly, the letter 
to attorney Dorius only mentioned the threat to attorney Miller; 
and consequently would be harmless error even if improperly 
introduced. 
D. 
THE OFFENSE OF ASSAULT ON AN ELECTED OFFICIAL DOES NOT 
REQUIRE AN ELEMENT OF PRESENT ABILITY. 
The Defendant argues that he lacked the ability to carry out 
the threat due to physical disability. Again there is no evidence 
to support this claim; but even if there were, it would not serve 
as a defense. Utah Code Annotated Section 76-8-313 states: 
A person commits assault on an elected official 
when he attempts or threatens, irrespective of a 
showing of immediate force or violence, to inflict 
bodily injury to the elected official, (emphasis added) 
It is clear from the statute that there is no need to prove any 
thing other than the threat. The Defendant's ability or lack 
thereof is not an element of the offense. The Court of Appeals 
also held that the Defendant was attempting to raise this issue 
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for the first time on appeal; and had therefore waived the right 
to raise it, State v. Verde, 770 P.2d 116 (Utah 1989). 
E. 
JUDGES DAINES WAS AN ELECTED OFFICIAL OF THE STATE AS DEFINED 
IN SECTION 76-8-314. 
Defendant's final contention is that Judge Daines is not an 
elected official. Utah Code Annotated, Section 76-8-314 states: 
As used in this section, "elected official" 
means any elected official of the state and 
includes the members of the official's immediate 
family. 
The only testimony presented at trial is that the court took 
judicial notice of the fact that Judge Daines is an elected 
official. The Court of Appeals stated that the Defendant had 
failed to show any prejudicial error in the court taking notice 
that Judge Daines was elected under former Utah Code Annotated, 
Section 78-4-2. 
POINT II. 
THIS CASE DOES NOT PRESENT AN IMPORTANT ISSUE WHICH HAS NOT 
HERETOFORE BEEN DECIDED BY THE STATE SUPREME COURT BUT WHICH 
SHOULD BE. 
A review of the record in this case will clearly show that 
this case does not involve an important issue of municipal, state 
of federal law which has not heretofore been decided by the State 
Supreme Court, but ought to be. As stated above, the opinion of 
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the Court of Appeals was founded on already established principles 
of law. 
POINT III. 
THERE HAS BEEN NO CLAIM THAT THE COURT OF APPEALS HAS 
DEPARTED FROM THE USUAL COURSE OF JUDICIAL PROCEEDING. 
The record of this case and the opinion of the Court of 
Appeals do not in any fashion depart from or 'condone a departure 
from the usual course of judicial proceeding. There is no need 
for the State Supreme Court to use its supervisory powers to 
review the decision of the Court of Appeals nor to overturn it. 
CONCLUSION 
For the reasons set forth above, Respondent: respectfully 
requests that the court deny the request for a writ of certiorari. 
DATED this ^/&f day of July, 1989. 
& 
J o n J . Bunderson 
Box E l d e r Ccjinty A t t o r n e y 
A t t o r n e y fo r Responden t 
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CERTIFICATE OF SERVICE 
I hereby certify that I served 4 copies of the foregoing on 
the Defendant by mailing the same, postage prepaid to: 
Gordon E. Johnson 
216 West 100 North 
Brigham City, Utah 84302 
DATED this £/%{ day of July, 1989. 
AS* 
Jon J. Bunderson 
Box Elder County Attorney 
Attorney for Respondent 
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ADDENDUM 
OPINION OF THE UTAH COURT OF APPEALS 
PARTIAL REPORTERS'S TRANSCRIPT 
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IN THE UTAH COURT OF APPEALS 
ooOoo 
State of Utah, 
Plaintiff and Respondent, 
v. 
Gordon E. Johnson, 
Defendant and Appellant. 
MEMORANDUM DECISION 
(Not for Publication) 
Case No. 880587-CA 
F I L E D 
IUN ^ 1989 
Before Judges Davidson, Jackson, and Orme. Noonan /of 1h« Court 
Utah Court of Appeals 
PER CURIAM: 
Defendant appeals from his conviction of assault on a 
public official, a class B misdemeanor under Utah Code Ann. 
§ 76-8-313 (1988), which provides that "a person commits 
assault on an elected official who he attempts ox. threatens, 
irrespective of a showing of immediate force or violence, to 
inflict bodily injury to an elected official." (emphasis 
added) Defendant's conviction stems from two handwritten notes 
in which defendant wrote that he was going to kill a certain 
judge, an attorney, and a doctor. Each of these individuals 
was specifically identified by defendant in his notes. 
Defendant also made a similar claim in a telephone call to a 
public employee. 
We have reviewed the entire record on appeal and reject 
each of defendant's arguments: 
1. Merely because the prosecuting attorney had 
previously been involved adversely in unrelated 
litigation with defendant did not disqualify him 
from exercising broad prosecutorial discretion to 
prosecute defendant in this case. See Wayte v. 
U.S., 470 U.S. 598, 607 (1985) 
2. The offense, as statutorily defined in section 
76-8-313, does not require that defendant have the 
ability to inflict the harm he threatened. There 
was sufficient circumstantial evidence that 
defendant intended the threats made. His argument 
that he lacked any intent to carry them out is 
unsupported by any evidence at trial and is raised 
for the first time on appeal. State v. Verde, 770 
P.2d 116 (Utah 1989). 
3. Because defendant merely disputes a witness' 
testimony does not mean that testimony was 
intentionally perjurious. Defendant does not show 
that the alleged inaccurate testimony, which at 
best was peripheral, affected any substantial 
right of defendant. See Rule 30# Utah R. Crim. P. 
4. Defendant's handwritten notes containing the 
threats were not privileged just because they were 
sent to an attorney and to a state social worker. 
5. There was no reversible error in the finding that 
the judge threatened by defendant was an "elected 
official." Defendant has failed to persuasively 
show prejudicial error in the judicial notice 
taken by the trial judge that the threatened judge 
was elected pursuant to former Utah Code Ann. 
§ 78-4-2 (repealed 1977 Utah Laws 324-5). £e£ 
Utah Code Ann. § 78-1-3 and § 78-4-13 (1988). 
And, finally, we firmly reject defendants' argument that 
his threats were made in jest or were just part of a request 
for medical or legal assistance because he was about to be 
arrested. Such thinking cannot ever rationalize or justify 
expressions which threaten physical harm or, in this case, 
death to anyone. 
Defendant's conviction is affirmed. 
ALL CONCUR: 
CoddJ*-J^U^^~ 
Richard C. JDavidson, Ju 
Gregorj^k. Orme, Judge 
CERTIFICATE OF MAILING 
I hereby certify that on the 6th day of June, 1989, a true 
and correct copy of the foregoing MEMORANDUM DECISION was mailed to 
each of the parties named below by depositing the same in the United 
States mail. 
Gordon E. Johnson 
216 West 1st North 
Brigham City, UT 84302 
R. Paul Van Dam 
State Attorney General 
B U I L D I N G M A I L 
Jon J. Bunderson 
Box Elder County Attorney 
45 North 100 East 
Brigham City, UT 84302 
Brigham City Circuit Court 
Betsy McCarley, Clerk 
20 North Main Street 
Brigham City, UT 84302 
#1261 
DATED this 6th day of June, 1989. 
c ••/ 
By J n SPs'Srt ' (/fY/.-
Deputy Clerk 
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1 evidence, we can-lay sufficient background, so I won't go through 
2 that. 
3 THE COURT: Thank you. 
4 Mr. Judkins? 
5 MR. JUDKINS: No. I have no opening statement, your 
£ Honor. 
7 THE COURT: Thank you. 
8 You may proceed, Counsel. 
g MR. BUNDERSON: Thank you, your Honor. I'll call 
Mike Miller to the szand. 
11 I MIKE MILLER, 
12 called as a witness by and on behalf of the State in this matter, 
13 after having been first duly sworn, was examined and testified as 
14 follows: 
15 DIRECT EXAMINATION 
16 BY MR. BUNDERSON: 
17 Q Mr. Miller, would you give us your name and your businesi 
1Q address, please? 
ig A Michael L. Miller, 20 South Main Street, Brigham City, 
20 U t a h-
Q And you1re employed as an attorney in private practice 
there; is that correct? 
A That's correct. 
c*o I 
ft>l Q I ' l l c a l l vour a t t en t ion to the matter t h a t ' s before 
24 
25 the Court and ask you if you're familiar with Gordon Johnson? 
ASSOCIATED PROFESSIONAL REPORTERS 
420 KEARNS BUILDING 
SALT LAKE CITY UTAH 84101 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
15 
17 
18 
19 
20 
21 
22 
23 
24 
25 
A 
Q 
A 
Q 
Yes. I am. 
And has he, in the past, been a client of yours? 
Yes. 
Apparently, that attorney-client relationship 
deteriorated to the point where you and he were involved in a 
lawsuit 
and you 
A 
Q 
A 
for the 
Q 
you were 
A 
resulted 
where you were the plaintiff and he was the defendant, 
were suing him for attorney's fees; is that correct? 
That's correct. 
And what sort of lawsuit was that? 
It was filed here in the Circuit Court just alleging 
attorney's fees that I incurred in representing him. 
All right. What was the original matter upon which 
representing him? 
I represented him in a case in Davis County that 
from a traffic accident that he was involved in and 
sustained injuries. 
Q 
A 
Q 
A 
Q 
had it? 
A 
Okay. And was that case ever concluded? 
Yes. It was. 
By yourself? 
No. 
How far did you take it? What was the result when you 
I took it to the point where they had made an offer of 
settlement, and withdrew at that point, and then he accepted the 
offer of settlement after I withdrew. 
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Q 
A 
Q 
A 
Q 
Okay. - In the same amount? 
Yes. 
And was he paid that amount? 
Yes. 
Did you have a contract with him to receive a contingency 
fee of some sort? 
A 
Q 
Yes. I did. 
And was chat entire transaction and the contract we 
just mentioned, the basis of the lawsuit which you filed? 
A 
Q 
any colle 
A 
Q 
A 
Q 
Yes. 
And did zhat lawsuit result then, at this point, in 
ction from Mr. Johnson, yet? 
Have I collected anything? 
Yes. 
No. I have not. 
(Inaudible) question, excuse me. 
And has it resulted in your requiring him to appear for 
a supplement order or orders of some sort? 
A 
December 
Yes. The--a judgment was entered by the Court back in 
of last year, and some time during this, the first part 
of this year, a supplemental order was issued, and I had 
difficulty getting him served with that; eventually, obtained an 
order for 
to Court. 
Q 
service by mail and mailed it to him, for him to come 
Did he ever appear? 
ASSOCIATED PROFESSIONAL REPORTERS 
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11 
12 
14 
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24 
a s — 
A Yes, 
Q — a result of his failure to appear? 
£ I A When he failed to appear, the Court issued an order to 
7 show cause, and that was served on him personally, and at that 
Q j point in time, he failed to appear again-, and the Court issued a 
9 I bench warrant for his arrest, 
Q And was he ultimately arrested, to your knowledge? 
A Yes. He was. 
Q Now, has this entire course of your dealings with him 
13 I resulted in his displaying some anomisity towards you, and if so, 
describe how that was manifested? 
A Yes. And it has manifested in basically, I have been 
16 I aware that he has contacted numerous people, wanting to tell them 
17 his story, some of them have come to me, some of them brought me 
tapes that are off their answering machines, brought me copies of 
letters that he sent to them. 
Q People who were friends of yours, or who had relation-
21 I ship with you, or what type of people? 
A Some of them are people that I know, some of them are 
people that I don't. 
Q Did it appear to you he was simply telephoning through 
P 5 the phone book? 
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A 
Q 
Yes. 
And at one time, was there a hearing scheduled for 
July 20th, 1988, at 3:00 o'clock p.m., in this Court? 
A 
Q 
A 
the supp 
I believe that was the date, yes. 
What sort of hearing was that? 
That would have been, I believe, when he was served wirh 
>lemental order by mail, that would have been the date of 
the hearing on that supplemental order. 
Q 
A 
Q 
A 
Q 
against 
A 
one that 
Q 
cause? 
A 
Do your parents live in Brigham City? 
Yes. They do. 
And their names? 
Douglas Miller and Mary Miller. 
Who was the Circuit: Judge presiding over your lawsuit 
Mr. Johnson? 
Initially Judge Robert Daines was the Judge, he's the 
entered the judgmenr and signed the supplemental order. 
And is he also the one who issued the order to show 
No. I think Judge Baldwin issued that. At that point, 
after that hearing, Judge Daines excused himself from the case. 
Q 
himself 
A 
Q 
A 
Okay. And are you aware of why Judge Daines excused 
from the case? 
Yes. I am. 
Why is that? 
As I understand ic, because he had a conflict of 
ASSOCIATED PROFESSIONAL REPORTERS 
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1 interest resulting out of these charges being brought against 
2 Mr. Johnson. 
3 Q Particularly, Count One, the assault on an elected 
4 official charge? 
A Yes. 
g I Q Now, at the time that the defendant, Gordon Johnson, 
7 was served with the order to appear on July 20th of 1988, at 3:00 
Q o'clock p.m., was Judge Dairies, at that time, the time the order 
9 was issued and/or served, the presiding Judge over the case? 
A Yes. He was. 
H I Q And did his name appear on -he documents that would hav 
12 been received by Gordon Johnson? 
13 A Yes, they did. 
MR. BUNDERSON: That's all I have for the moment. I 
15 I may recall this witness, your Honor. 
16 THE COURT: Thank you. 
Mr. Judkins? 
MR. JUDKINS: I don't have any questions of this 
10 
14 
22 
23 
24 
25 
witness, 
17 
IS 
19 
20 I THE COURT: You may step down. 
21 J MR. BUNDERSON: I'll call Cheryl Andreason to the stand 
CHERYL ANDRSASON, 
called as a witness by and on behalf of the State in this matter, 
after having been first duly sworn, was examined and testified as 
follows: 
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1 MR. BUNDERSON: I assume your Honor would take judicial 
2 notice of the fact that Robert W. Daines is an elected official 
3 and is the Judge in this Circuit. The records of the Court, I 
4 believe, would reflect than. 
5 THE COURT: Any objections to this Court taking 
6 judicial notice of that? 
7 MR. JUDKINS: Well, I certainly won't acquiesce in that 
Q but that motion is probably something that is appropriate for the 
Court to take judicial notice of. 
THE COURT: Court will take notice, judicial notice of. 
n I MR. BUNDERSON: Thank you, your Honor. 
DIRECT EXAMINATION 
BY MR. BUNDERSON: 
9 
10 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
Q Mrs. Andreasor., would you give us your full name and 
your business address, please? 
A Yes. Cheryl Andreason. I work for Bear River Social 
Services here in Brichar. City, Utah. 
Q And I'll call your attention—strike that. 
What is it you do there? 
A I'm a secretary. I work at the front desk. 
Q Do your duties involve answering the telephone? 
A Yes. 
Q I'll call your attention to the 21st day of June, 1988, 
and ask you if you had occasion to either receive a phone call or 
to receive a letter on that date? 
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1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
1 ~^ 
A 
Okay. .Now, did tha: 
Normally, we ask who 
and Carolyn handled that part 
back to 
Q 
her. 
Okay. Sent him, in 
phone call to her? 
A 
Q 
Yes. 
All right. Now, did 
conversation? 
A 
Q 
No, sir. 
caller identify himself or herself 
is calling, and he said Mr. Johnso: 
of the alphabet, and so I sent: him 
the sense that you connected the 
you happen to overhear the phone 
Do you recall, referring back to the letter that you 
received on about June 21st, do you recall whether or not you 
showed 
A 
Q 
called 
that particular letter 
No. I don't believe 
Okay. 
MR. BUNDERSON: That 
MR. JUDKINS: I have 
THE COURT: You may 
MR. BUNDERSON: Call 
to Carolyn Smith? 
she was in the office at the time. 
!s all I have. Thank you. 
no questions. 
step down. Thank you. 
Carolyn Smith to the stand. 
CAROLYN SMITH, 
as a witness by and on behalf of the State in this matter, 
after having been first duly sworn, was examined and testified as 
follows • 
* 
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2 
3 
4 
DIRECT EXAMINATION 
BY MR. BU::DERSON: 
Q Mrs. Smith, would you give us your name and your businesq 
address, please? 
A Carolyn Smith, okay? 1050 South 500 West, Bear River 
6 I Social Services. 
7 I Q I call your attention to the matter that's before the 
S | Cour- and the date of June 28th of 1988, and ask if on that date, 
9 ' a- approximately 3:45 in the afternoon, you had occasion to receiv^ 
10 a phone call from a person who identified himself as Gordon 
11
 t Johnson? 
12 A. I did. 
13 I Q Okay. Now, at that time, were you familiar with Gordon 
14 ! Johnson? 
15 | A. No. I d i d n ' t know him a t a l l , o r h a d n ' t h e a r d of h im. 
16 * Q Okay. Who was t h e r e c e p t i o n i s t who gave you t h e 
17 
18 
19 
20 
21 
22 
23 
24 
25 
phone call? 
A. It was Mrs. Andreason. 
Q Okay. And she's just testified here? 
A Yes. 
Q Okay. Do you recall the conversation you had with 
Mr. Johnson, and if so, would you relate that to the Court, 
please? 
A Well, he asked if I had received the letter that he 
had sent, and I told him I hadn't, and he got quite upset, and he 
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1 J says, well, 1 sent that letter, didn't you get it, you r.ad to have 
t 
2 j gotten it, and I said, no, 1 didn't get it, could you tell me 
3 j what was in it, or could you re-mail it, and he was quize 
4 I emphatic, he says, no, you find that letter. And I told him I 
5 j just didn't have it and I had never seen it, and what could I do 
6 to help him, and— 
i 
7 ; Q Okay. And what did he reply to that, or what did he 
i 
Q j tell you after that? 
9 J A He just blurted right out that on July 20th, he was 
10 going to kill an attorney, a judge, and a doctor. 
^ Q And did he identify those persons further? 
12 I A He said the attorney was Michael Miller, and the Judge 
13 ! was Judge Daines, but he didn't identify a doctor's name. 
^4 i Q Okay. I suppose at some point you said why? 
15 , A Yeah. I — 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
Q What was his response? 
A He said that—that Michael Miller was, like, out 10 get 
him, he had a judgment against him, and that a Judge was going 
along with him, 
he was ill, and 
like that, that 
or 
Q 
perh 
A 
Q 
Okay. 
and the 
couldn' 
doctor wouldn 
t do anythi .ng, 
everybody was picking 
Did he 
aps did he make 
I went blank 
Yes. Did you 
say 
other 
here. 
make 
anythi 
1t write a 
and like--
statement 
-you know, 
on him, kinda like 
.ng further that you can 
comment? 
Can 
some 
I refer to my 
notes of your 
statement: 
that 
things 
that. 
recall, 
7 
conversation? 
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1 k Oh, about -he caged animal. He said, you can only 
2 push uhe caged animal so far, and he was laying there with a 
3 broken arm, and he was sick, and he couldn't do anything. And I 
4 really didn't: know what: he wanted me to do to help him. 
5 Q Okay. Now, some time thereafter, did you have occasion 
5 to have further contact with Gordon Johnson? 
7 A Well, a—yeah, a little while larer, probably several 
9 weeks to a month, I have, as part of our eligibility process, in 
9 determining their continuing eligibility for their services, I 
IQ had to send in what's called a review, and so I mailed that out, 
H and it came back completed, as it would, and then he also had 
12 made a notation, the very same notation on the bottom of it. 
13 Q And I'll show you what's been marked as Plaintiff's 
14 Exhibit B, and I'll ask if you can identify -chat document? 
15 A That's rhe application I sent him, and that's what he 
16 returned. 
17 Q Now, did you actually send this application to Gordon 
19 Johnson? 
19 
20 
21 
22 
23 
24 
A Uh huh, I mailed it to him. 
Q For whar. purpose? 
A For the purpose to determine wherher or not he was— 
continued to be eligible for the medical assistance he was on. 
They have to complete these forms periodically. 
Q So, apparently on—do I have this correct? On June 
25 I 2 8th, then, at the time you got the phone call, was he actually 
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^ receiving some medical assistance? 
2 A Uh huh. 
3 Q Through your office? 
4 . A Yes 
5 I Q Okay. You j u s t weren ' t necessa r i ly famil iar with him 
6 , at f i r s t ? 
7 I A No, I just had him--I had been on that job for not quite 
Q I a year, and he's on a yearly review, and so it hadn't come time 
9 I for the report, so I hadn't had had anything to do with his case 
until that time. 
Q Okay. Now, this document, Exhibit B, then is called 
Re-Application for Assirance; is that correct? 
A Uh huh. Uh huh. 
Q Is that a document that in the routine course goes out 
to all people who are receiving assistance in the category that 
Mr. Johnson was in? 
A Oh, yes. 
Q Okay. 
A To everyone who's receiving assistance, uh huh. 
Q All right. Now, when you sent this form, did you mail 
it to Mr. Johnson? 
A Yes. 
Q And I assume it was blank at the time, is that correct? 
A It was blank, and he completed it and mailed it back. 
Q All right. Did you talk with him on the telephone or 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
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1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
discuss 
A 
Q 
office i 
A 
Q 
ink? 
A 
Q 
on all f 
A 
Q 
and date 
A 
Q 
that cor 
A 
Q 
somebody 
in jail 
order pr 
A 
Q 
got it? 
A 
vith him- instructions for filling out the form? 1 
No. 
And did the form—was the form simply returned to your 
r. the fashion it is now? 
It was. 
Okay. On that form, apparently that's filled in in blue 
Uh huh. 
It's a two-page form with information to be filled out 
our sides; is that correct? 
Right. 
Ar.d he's filled in his name, social security number, 
of birth? 
Uh huh. 
Ace, and some vital information about himself; isnft 
rec~? 1 
Uh huh. 
New, down at the bottom, am I reading this right, 
1
 s put an asterisk, and says, July 20th, 1988, I will be 
for killing an attorney, judge and doctor. See court 
eviously mailed. 
Uh huh. 
All right. Now, was that written on the form when you 
It was. 
ASSOCIATED PROFESSIONAL REPORTERS 
420 KEARNS BUILDING -.
 Q 
SALT LAKE CITY. UTAH 5-»I0T 1 O 
3 
4 
2 Q Did you turn "his form over to the police? 
2 J A Uh huh. 
Q Or at least a copy of it, excuse me. 
A Yes. A copy. 
5 I MR. BUNDERSON: Move for the introduction of Exhibit B, 
6 your Honor. 
7 THE COURT: Counsel? 
8 MR. JUDKINS: Could I voir dire, your Honor? 
9 THE COURT: You may. 
10 I VOIR DIRE EXAMINATION 
BY MR. JUDKINS: 11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
Q Mrs . S m i t h , you d o n ' t a c t u a l l y know who f i l l e d t h i s 
form o u t ? 
A No. 
Q You mailed it to a Gordon Johnson? 
A Uh huh. 
Q And you received it back and that's all you know about 
it; is that correct? 
A That1s right. 
Q And it has never been analyzed by a handwriting expert 
21 I to see whether or not my client completed that? 
A No. Not by a handwriting expert. 
MR. JUDKINS: Your Honor, I would object to the 
introduction of that, document based on foundation, and as to--
without some kind of a relationship to my client, Gordon Johnson, 
22 
23 
24 
25 
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1 and I don't think this witness can testify to that. 
2
 MR. BUNDERSON: Goes to the admissibility, your Honor, 
3 rather than the--excuse me. 
4 THE COURT: The weight. 
5 MR. BUNDERSON: Goes to the weight rather than the 
6 a d m i s s i b i l i t y . 
7
 THE COURT: The d o c u m e n t i,s a d m i t t e d . I t d o e s i n f a c t 
8
 go t o t h e w e i g h t . 
9 M R . BUNDERSON: T h a n k y o u . 
10 T h a t ' s a l l I h a v e o f M r s . - - o h , e x c u s e m e , I d o h a v e o n e 
11 o t h e r t h i n g I s h o u l d a s k . 
12 DIRECT EXAMINATION ( C o n t i n u i n g ) 
13 BY MR. BUNDERSON: 
14 Q Have ycu had any contact with Gordon Johnson since you 
15 received this le~-er? 
16 A He called, but I believe it was before the docu--no, yes] 
17 after the docuner.t. was received. 
18 Q Okay. And did--what did you discuss at that time? 
19 A Ke was — 
20 MR. JU3KINS: Well, I'm going to object, and ask that 
21 the proper foundation be laid. 
ZZ THE CC'SRT: Objection sustained. 
23 Q (3y Mr. Bunderson) Did the caller identify himself at 
24 t h a t t i m e ? 
25 A I b e l i e v e t h a t t h e p e r s o n who a n s w e r e d t h e p h o n e t o l d 
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j me Gordon Johnsor i was on the p h o n e . 
2 | Q Okay. And were you a b l e t o r e c o g n i z e t h e v o i c e ; 
3 I A Yes . 
4 I Q And was that the same voice, as far as you could tell, 
g as the person who had previously identified himself as Gordon 
Johnson? 
A Yes. 
Q Do you recall the date of that phone call? 
A I don't. 
Q If not precisely, the approximate date. 
A It just happened shortly after I received in, bun I 
don't recall the exact date. 
Q Okay. Received "it" being Exhibit B? 
A Yes. 
Q And Exhibit B, I believe was received by your office 
16 j July 18th, 1988? 
A That's correct. 
Q What did this caller say to you at thar time? 
MR. JUDKINS: Your Honor, again, I'm going to renew 
the objection. She doesn't: know who it was, she said she heard 
something else say it was Gordon Smith (sic), other than that, 
I don't think there's any— 
THE COURT: I think her testimony was that she 
recognized the voice, and on that basis, the objection is 
overruled. You may answer. 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
17 
18 
19 
20 
21 
ZZ 
ZZ 
24 
25 
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MR. BUNDERSON: Go ahead. 
THE WITNESS: Okay. Well, he was upset, and wanted to 
3 | know why I gave that document to the police, because they had been 
I 
i 
4 I out to his home, and I told him that I had to give that, fcause 
5 ! he had threatened someone and he accused me of not being his 
6 I friend, and that he would remember that, that he'd called for 
7 t help. And I tried to explain to him, but he wouldn't listen and 
g , he hung up. 
9 • Q (By Mr. Bunderson) Now, giving "it" or this document 
10 to the police, do you mean Exhibit B? 
11 > A I'm sorry. Yes. 
12 ! C Okay. Thank you. Have you had any contact with him 
,£ t since? 
14 ! k N o # 
1 5 , MR. BUNDERSON: T h a t ' s a l l I have a t t h i s t i m e . 
16 ' CROSS-EXAMINATION 
1 ? : BY MR. JUDKINS: 
i 
18 
19 
20 
21 
22 
23 
24 
25 
J Q Mrs. Smith, you say you recognized his voice; you 
recognized the voice of the second caller being the same person 
who called the first time; is that what you're saying? 
A Yes. Yes. 
Q But you don't know Gordon Johnson? 
A No. I don't. 
Q You'd never met him prior to the time that you received 
the telephone call? 
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25 
A ; :;o. 
* Have you ever seen him? 
A I never have met him, I haven't seen him. 
C So, even if he were here in the courtroom, you would 
have r.o idea— 
A I wouldn't. 
MR. JUDKINS: I have no more questions. 
MR. 3UNDERSON: Nothing further. 
THE COURT: You may step down. 
MR. BUNDERSON: Let's see, Joan. Call Joann Windly. 
JOANN WINDLY, 
called as a witness by and on behalf of the State in this matter, 
af-er having been first duly sworn, was examined and testified as 
follows: 
BY MR. 
0 
address 
A 
Q 
1 *n> 
Q 
A 
Q 
before 
DIRECT_EXAM^NATION 
3UNDERS0N: 
Joann, would you give us your name and a business 
, please? 
Joann Windly, 29 South Main, Brigham City. 
And you're employed where, and by whom? 
Attorney Dale Dorius. 
How long have you worked there, Joann? 
Thirteen and a half years. 
Okay. I call your attention to the matter that's 
uhe Court, and ask if your office, that is Mr. Dorius1 
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office, has had pccasion, to your knowledge, to receive any 
correspondence from Gordon E. Johnson? i 
A Yes. 
Q Have you ever met him, by the way? 
A No. 
Q Was Mr. Dorius--let's see, did Mr. Dorius and Mr. 
Johnson ever enter into an atrorney-client relationship? | 
A No. 
Q Were h is l e t t e r s bas i ca l ly unsol ic i ted? 
A Yes. 
Q I'll show you what's been r.arked as Plaintiff's Exhibit 
A, and I'll ask you if that's a true and correct copy of one of 
-he letters you received from Mr. Johnson? 
A Yes. It is. 
Q When did you receive that, Joann? j 
A It was stamped in by our office June 29th. [ 
Q Okay. Would that be the day, or within a day or so • 
of when you received it? \ 
< 
A That would be the day we received it. I 
i 
Q All right. Now, at this point, you've been unable to j 
locate the original of this; is chat correct? 
A Right. 
Q Did you personally see -he original? 
A Yes. 
Q And is this a true and correct copy? 
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1 A Yes . 
2 J MR. BUKDERSON: Move f o r t h e i n t r o d u c t i o n gf E x h i b i t <A/ 
3 your Honor . 
4 TH£ COURT: Mr. Judkins? 
5 MR- JUDKINS: I'd really like to object, your Honor, 
6 but (inaudible) grounds, so I guess I won't. 
7 THE COURT: Court will receive it. Again, it's some 
8 question of zhe weight. 
9 MR. BUKDERSON: That's all I have, Joann. 
10 THE COURT: Any questions, Counsel? 
11 MR. JUDKINS: I have nothing. 
12 THE COURT: You may step down. 
13 MR. BUNDERSON: Thank you. 
14 I call Mrs. Miller to the stand, please. 
15 MARY MILLER, 
16 called as a witness by and on behalf of the State in rhis matter, 
17 after having been first duly sworn, was examined and testified ^s 
18 f o l l o w s : 
19 DIRECT EXAMINATION 
20 BY MR. BUNDERSON: 
2i Q Ma'am, would you give us your name and your address, 
22 please? 
23 A Mary C. Miller, 346 South Third West. 
24 Q And are you related to Michael Miller? 
25 A He' s my son. 
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